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Course Overview:


This course will examine how new technologies are governed (i.e., regulated and politically controlled), both at a national and an international level.  It will focus on two areas of new technological development:  information technology (IT) and biotechnology, where existing legal and administrative frameworks have been seen as inadequate to deal with problems raised by technological advance.


The aim of this course is to provide students with an analytical framework for understanding the opportunities and problems associated with new technologies and the political frameworks used to regulate them.  The information technology boom of the late 1990s spawned many theories that technology was inherently impossible to regulate.  But examination of past periods of technological innovation have shown that the law and politics always eventually catch up with new technologies.  The question is seldom whether to regulate, but how to do so in ways that are effective and have the least impact on innovation and economic efficiency.  


This syllabus is likely to be updated during the semester; an authoritative version will be posted on Prof. Fukuyama’s web site, www.francisfukuyama.com.  Many of the readings are on-line and can be accessed by clicking on the hyperlink in the syllabus.  Some readings will require a password, which will be provided at the first class; others may require that you be logged on to a Johns Hopkins computer.  In addition, there will be a class bulletin board available for on-line discussions, announcements, and the like.  You must register for the bulletin board by going to http://www.sais-jhu.edu/bulletin_boards/Political_Economy/ and following the instructions to register.  Once  you are registered, you will be admitted to the bulletin board and may post messages there.  All posts are private to our class and cannot be viewed by outsiders.  

Requirements:


This course is a research seminar in which students will work towards a final paper.  The paper will look at a specific case of the international governance of technology, either historical or contemporary, based on the analytical framework provided by the course.  There will be a list of suggested topics available in the first half of the course.  Requirements are as follows:

1. Presentation #1, to be given during weeks 2-8 (Feb. 5-March 4), based on the course readings for that week.  Each student must sign up to present during one of these weeks.  Presentations are to be collective; students presenting on a particular week should meet ahead of the class to discuss how to frame the issues raised in the readings in a way that will provoke further discussion.  (20 percent of the final grade.)

2. An outline of a research paper topic, due by the end of spring break (March 18), which the instructors must approve.  It is very important to begin work on the paper early in the semester, and to have something substantive to say about the topic by the time of your presentation of it.  (10 percent of the final grade.) 

3. Presentation #2, to be given individually, on the subject of the research paper, during weeks 9-13, March 26-April 30.  (20 percent of the final grade.) 

4. The final research paper, from 15-25 double-spaced pages, due on the day of the final exam.  (40 percent of the final grade.)

5. In addition, all students are expected to participate actively in class discussions and in critiques of each other’s papers and presentations.  (10 percent of final grade.)  

A signup sheet for presentations #1 and #2 will be passed around on the first day of class.  Based on this, the instructors will post the schedule of presentations and student email addresses so you can see who will also be presenting your week and contact them. 

Required Readings:

· Lawrence Lessig, Code:  and Other Laws of Cyberspace (New York: Basic Books, 2000) ISBN 0465039138.

· Debora L. Spar, Ruling the Waves: Cycles of Discovery, Chaos, and Wealth from the Compass to the Internet (New York: Harcourt, Inc., 2001).

· Francis Fukuyama, Our Posthuman Future:  Consequences of the Biotechnology Revolution (New York:  Farrar, Straus, and Giroux, 2002).  

Many of the readings will be available on a password-protected web site.  I will provide instructions on how to access them the first day of class.

Week 1, Jan. 28: Introductory lecture

· Lawrence Lessig, Code:  and Other Laws of Cyberspace (New York: Basic Books, 2000), Chaps. 1-5, pp. 3-60.

· Francis Fukuyama, Our Posthuman Future, Chap. 1, pp. 3-17.

Week 2, Feb. 4:
Historical background: contested technological developments 

· Spar, chapter 3, “Radio Days”, 124-189.

· Spar, chapter 7, “Space Music”, pp. 327-366.

· William J. Drake, “The Rise and Decline of the International Telecommunications Regime,” in Marsden, Christopher T., Regulating the Global Information Society.  London, Routledge, 2000, pp. 124-177.

· Craig N. Murphy, International Organization and Industrial Change:  Global Governance since 1850 (New York: Oxford University Press, 1994), pp. 46-49; 55-62; 82-118.

Suggested readings:

· Lawrence Lessig, opening statement in Eldred v. Ashcroft (on extension of the copyright law)

Week 3, Feb. 11.
What Is International Governance?

· Peter Drahos and John Braithwaite, Global Business Regulation (Cambridge: Cambridge University Press, 2001), chapters 1, 2, 4, pp. 3-10, 15-26.

· Robert O. Keohane, "Governance in a Partially Globalized World," American Political Science Review 95 (2001).

· Jeremy Rabkin, Why Sovereignty Matters, Washington, AEI Press, 1998.  Chapters 3-4, pp. 23-48.

· Kenneth W. Abbott and Duncan Snidal, "Hard and Soft Law in International Governance," International Organization 54 (2000): 421-.

· Kenneth W. Abbott and Robert O. Keohane, "The Concept of Legalization," International Organization 54 (2000).

Week 4, Feb 25: 
INTEREST GROUPS AND CAPTURE: THEORies OF REGULATION

· Raymond J. Kopp, Alan J. Krupnick, and Michael Toman. “Cost-Benefit Analysis and Regulator Reform: An Assessment of the Science and the Art,” Resources for the Future Discussion Paper 97-19, 1997.

· W. Kip Viscusi, “Risk Equity,” Journal of Legal Studies, 29, 2000: 843-871.

· Mark Seidenfeld, “A Civic Republican Justification for the Bureaucratic State,” Harvard Law Review, 105, 1992: 1512-1576.

· Cass R. Sunstein, “Factions, Self-Interest, and the APA: Four Lessons Since 1946,” Virginia Law Journal, 72, 1986: 271-296.

· Thomas O. McGarity, “Federal Regulation of Agricultural Biotechnologies,” University of Michigan Journal of Law Reform, 20, 1987: 1089-1155.

· Fukuyama, Posthuman Future, chapter 10.

Recommended readings:

· Cass R. Sunstein, “Cognition and Cost-Benefit Analysis,” John M. Olin Law & Economics Working Paper No. 85.

· Cass R. Sunstein, “Beyond the Republican Revival,” Yale Law Journal, 97, 1988: 1539-1590.

· Matthew D. Adler, “Beyond Efficiency and Procedure: A Welfarist Theory of Regulation,” Florida State University Law Review, 28, 2000, 241-338.

WEEK 5, MAR 4: From Public to private governance 

· Jody Freeman, “The Private Role of Public Governance,” New York University Law Review, 75, 2000: 543-675; Introduction, Section I, II, Section IV, part C and Section V.

· Robert D. Cooter, “Decentralized Law for a Complex Economy: The Structural Approach to Adjudicating the New Law Merchant,” University of Pennsylvania Law Review 14, 1996: 1745-1763.

· April Mara Major, “Norm Origin and Development in Cyberspace: Model of Cybernorm Evolution,” Washington University Washington University Law Quarterly, 78, 2000, 59-111

· David R. Johnson, David G. Post, “The New Civic Virtues of the Internet,” First Monday, 

· Lisa Bernstein, “Private Commercial Law in the Cotton Industry: Creating Cooperation through Rules, Norms and Institutions,” Michigan Law Review 99, 2001: 1724-1788.

Recommended readings:

· Franco L. Furger, “Assessing the Credibility of Voluntary Codes: A Theoretical Framework,” in Thomas Dietz and Paul Stern, New Tools for Environmental Protection (Washington, DC: National Academy Press, 2002).

· Avery Katz, “Taking Private Ordering Seriously,” University of Pennsylvania Law Review 14, 1996: 1643-1696.

· Stuart Banner, “The Origin of The New York Stock Exchange, 1791-1860,” Journal of Legal Studies 27, 1998: 113-140.

· Mark D. West, “Private Ordering at the World’s First Futures Exchange,” Michigan Law Review 98, 2000: 2574-2615.

WEEK 6, MARCH 18: STANDARD SETTING BETWEEN PROFESSIONALIsM AND CAPTURE

· Ross E. Cheit, Setting Safety Standards:  Regulation in the Public and Private Sectors. Berkeley, CA: University of California Press, 1990, chaps. 7-9, pp. 149-192.

· Samuel Krislov, How Nations Choose Product Standards and Standards Change Nation. Pittsburgh, PA:  University of Pittsburgh Press, 1997, chapters 1, 6-7.

· Peter Grindley, "Standards Wars: The Use Of Standard Setting As A Means Of Facilitating Cartels," International Journal of Communications Law & Policy 3, 1999: 2-37.

· Krishna Jayakar, "Globalization and the Legitimacy of International Telecommunications Standard-Setting Organizations," Indiana Journal of Global Legal Studies 5, 1998: 711-738.

· Naomi Roth-Arriaza, “Shifting the Point of Regulation: The International Organization for Standardization and Global Law Making on Trade and the Environment,” Ecology Quarterly, 22, 1995: 479-538.

***** Spring Break *****

WEEK 7, March 25:
IT:  Domain Name Allocation

· Milton Mueller, "ICANN and Internet Governance: Sorting  through the Debris of 'Self-Regulation," Info 1 (1999): 5-8.

· Mark Gould, “Locating Internet Governance:  Lessons from the Standards Process,” in Marsden.

· David R. Johnson and Susan P. Crawford  2000: What’s Wrong with ICANN -- and How to Fix It. ICANN Watch, http://www.icannwatch.org/archive/how2fixicann.htm 

· David R. Johnson and Susan P. Crawford 2000: Why Consensus Matters: The Theory Underlying ICANN’s Mandate to Set Policy Standards for the Domain Name System. ICANN Watch, http://www.icannwatch.org/archive/why_consensus_matters.htm 

· David R. Johnson and Susan P. Crawford 2000: What an ICANN Consensus Report Should Look Like. ICANN Watch, http://www.icannwatch.org/archive/what_icann_consensus_should_look_like.htm 

Suggested Readings:

· David G. Post, "The 'Unsettled Paradox': The Internet, the State, and the Consent of the Governed," Indiana J. Global Legal Studies 5 (1998): 521.

· A. Michael Froomkin, "Wrong Turn in Cyberspace: Using ICANN to route around the APA and the Constitution," Duke Law Journal 50 (2000): 17-184.  This is a very long reading, parts of which you should skim.  It gives a very complete historical account of the ICANN.

WEEK 8,  APRIL 1: Regulation by Civil Society

· Jessica Matthews, "Power Shift," Foreign Affairs 76 (1997): 50-66.

· Virginia Haufler, A Public Role for the Private Sector:  Industry Self-Regulation in a Global Economy (Washington, DC: Carnegie Endowment for Intl Peace, 2001), Introduction and Chap. 1, pp. 1-30.

· Ann M. Florini, “Lessons Learned,” in Florini, ed., The Third Force:  The Rise of Transnational Civil Society (Washington, DC: Carnegie Endowment, 2000), chap. 8, pp. 211-240.

· Thomas, Daniel C., "International NGOs, State Sovereignty, and Democratic Values," Chicago Journal of International Law 2 (2001): 389-397.

· Anderson, Kenneth, "The Limits of Pragmatism in American Foreign Policy:  Unsolicited Advice to the Bush Administration," Chicago Journal of Intl Law 2, 2001: 371-388.

Week 9, April 8:
Biotech:  Genetically modified organisms 

· Paarlberg, Robert, "The Global Food Fight," Foreign Affairs 79 (2000): 24-38.

· Rebecca Goldburg, Of the Environmental Defense Fund, Statement  at the FDA Public Hearing on Genetically Engineered Foods, November 30, 1999, Washington, DC.
· Marsha Echols, "Food Safety Regulation in the EU and the US: Different Cultures, Different Laws," Columbia Journal of European Law 23 (1998): 525-543.

· Ved Nanda, "Genetically Modified Food And International Law - The Biosafety Protocol and Regulations in Europe," Denv. J. Int'l L. & Pol'y 28 (2000).

· Dorothy Nelkin and Philippe Sands, "Genetically Modified Organisms: Foreword The International Challenge of GMO Regulation," N.Y.U. Envtl. Law Journal 8 (2000): 523-529.

· Henry I. Miller and Gregory Conko, "The Science of Biotechnology Meets the Politics of Global Regulation," Issues in Science and Technology 17 (2000): 47-54.

Week 10, April 12:
Cloning and Embryo Research 

· Fukuyama, Our Posthuman Future, chapters 5-6, 11-12, pp. 72-104, 195-218.

· President’s Council on Bioethics, Human Cloning and Human Dignity.  New York, Public Affairs, 2002, Executive Summary, pp. XXXIX-LXII.

· Sherylynn Fiandaca, "In Vitro Fertilization and Embryos:  The Need for International Guidelines," Albany Law Jnl of Science and Technology  (1998): 337-404.

· Adam Green, "The World after Dolly: International Regulation of Human Cloning," Washington International Review 33, 2001: 341-362.

Suggested Readings:

· Kevin King, "A Proposal for the Effective International Regulation of Biomedical Research Involving Human Subject," Stanford Journal of Intl Law 34 (1998): 163-206.

Week 11, April 15.
IT:  Dispute Resolution

· Roger S. Haydock, "Civil Justice and Dispute Resolution in the Twenty-First Century: Mediation and Arbitration," Wm. Mitchell Law Review 27 (2000): 745-777.

· Ethan Katsh and Janet Rifkin, "E-Commerce, E-Disputes, and E-Dispute Resolution:  In the Shadow of ‘eBay Law’," Ohio Journal of Dispute Resolution 15 (2000): 705-734.

· Henry H. Perritt, Jr. 2000: “Dispute Resolution in Cyberspace: Demand for New Forms of ADR.” Ohio State Journal on Dispute Resolution, 15, 675-703.
· Llewellyn J. Gibbons, "Rusticum Judicium? Private "Courts" Enforcing Private Law and Public Rights:  Regulating Virtual Arbitration in Cyberspace," Ohio Northern Univ. Law Rev. 23 (1998): 769-.

· Robert O. Keohane, Andrew Moravcsik, and Ann-Marie Slaughter, "Legalized Dispute Resolution: Interstate and Transnational," International Organization 54 (2000): 457-.

Suggested Readings:

· Federal Trade Commission, Alternative Dispute Resolution for Consumer Transactions in the Borderless Online Marketplace (Washington, DC, 2000).

Week 12, April 22:
  IT:
Privacy

· Lessig, Code, chap. 11, pp. 142-163.

· Haufler, A Public Role for the Private Sector, chap. Pp. 81-104.

· Paul M. Schwartz, "Beyond Lessig's Code for Internet Privacy: Cyberspace Filters, Privacy Control, and Fair Information," Wisconsin Law Review  (2000): 743-788.

· Henry H. Perritt, Jr. 2000: “Dispute Resolution in Cyberspace: Demand for New Forms of ADR.” Ohio State Journal on Dispute Resolution, 15, 675-703.
· Peter Swire 1996: “Markets, Self-Regulation, and Government Enforcement in the Protection of Personal Information” paper submitted to the NTIA, 12/23/96.

· Commissioner Orson Swindle, Federal Trade Commission, "An FTC Commissioner Looks at Internet Privacy."
Suggested readings:

· Federal Trade Commission, Prepared Statement of the on "Self-Regulation and Privacy Online" before the Subcommittee on Telecommunications, Trade, and Consumer Protection of the Committee on Commerce United States House of Representatives, Washington, D.C., July 13, 1999.
Week 13, April 29:
Paper presentations

